
T
his month marks the 10-year anni-
versary of United States v. Booker,1 
the landmark case that transformed 
the federal Sentencing Guidelines 
into advisory sentencing rules. In 

the years following Booker, observers have 
recognized that the Sentencing Guidelines 
for white-collar fraud cases are not work-
ing as “guidelines.” The Guidelines often 
recommend sentences that are simply out 
of step with what most courts are willing to 
mete out.2 As a result, judges are frequently 
varying from the sentences recommended 
by the Guidelines, often substantially.3 This 
in turn often leads to significant dispari-
ties among defendants who have commit-
ted similar crimes and who have similar 
criminal records, a result that judges are 
instructed to avoid.4 

The Guidelines cannot be said to provide 
useful guidance to district court judges if 
judges are varying from them at a high fre-
quency and to a significant degree.5 For 
defendants, a plea offer from the govern-
ment that is based on an extremely high 
Guidelines range creates what may be an 
undue incentive to proceed to trial: it is 
hard to accept a plea offer of 15 or 20 years. 
The existence of the high Guidelines range 
often forces the government to take harsher 
positions at sentencing than they know will 
be ordered, further depriving the district 
court of what might be useful insights about 
a particular case. In short, the fraud sen-
tencing guidelines are broken. Since judg-
es must give due credence to the Guide-
lines,6 the sentencing guideline framework 

needs to be fixed in order for the federal 
sentencing system to work. 

On Jan. 9, 2015, the Sentencing Commis-
sion took a small but productive step in the 
right direction when it promulgated a series 
of proposed amendments to Section 2B1.1 
of the Guidelines, which governs sentencing 
in fraud cases.7 While the individual impact 
of these revisions is small, together they 
amount to a welcome first step—perhaps a 
down payment on a more substantive revi-
sion in the future. A period of notice and 
comment will now begin, running through 
March 18, 2015, with a public hearing on 
the proposed amendments to be held on 
March 12, 2015. This article briefly reviews 
the proposed amendments.

1.  Inflationary Adjustments. The fraud 
sentencing guidelines are driven first and 
foremost by the loss calculations made by 
the district court. This myopic focus on 
loss amount has been the subject of criti-
cism.8 The loss table has not been amended 
since 1987 to take into account inflation, 
even though $1 in 1991 has the same buying 
power as $1.74 in 2014.9 The commission has 
proposed two possible adjustments based 
on inflation. Each adjustment is based on 
the Consumer Price Index, but the two pro-
posals employ different rules for rounding. 

The effect of both proposals is to signifi-

cantly raise the level of loss required for 
a specific increase in levels. For example, 
the current Guidelines call for a 14-level 
increase when the loss amount is more 
than $400,000, while the proposals would 
require a loss amount of either $525,000 or 
$550,000 for a 14-level increase.10 Notably, 
at the end of this proposed amendment, 
the commission asks for comment about 
whether there should be “any other changes 
to the monetary tables, such as to promote 
proportionality or reduce complexity.”11

2. Intended Loss.12 The commission 
proposed amendments to the definition of 
intended loss, which often drives the calcu-
lation of the Guidelines range in cases where 
there has been little or no actual loss. The 
commission also raised a number of issues 
for comment concerning how intended loss 
is calculated and how it is used in determin-
ing the Guidelines range. First, the commis-
sion asked whether intended loss should be 
limited to the amount that the defendant 
personally intended, or whether it should 
also include amounts intended by other 
participants in the offense. 

Second, the commission asked whether 
courts should always use the greater of 
actual loss or intended loss (the existing 
rule) or whether intended loss should be 
limited in some fashion.13 This raises fur-
ther questions about the proper sentence 
in cases where the actual loss was low or 
non-existent, but the intended loss was 
high. One solution may be to consider 
both facts, as opposed to only the higher 
number, during sentencing.

3. Victims. The current Guidelines pro-
vide for increases in offense level of 2, 4, 
or 6 levels if the offense involved 10, 50, 
or 250 victims (or more), respectively. The 
proposed amended Guidelines would limit 
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these increases to 1, 2 or 3 levels, but add 
a possible enhancement for cases in which 
the offense caused a substantial financial 
hardship, a new term defined in a proposed 
application note.14 Although the desire to 
focus less on the “counting” of victims and 
more on the actual impact of the crime is 
commendable, the addition of newly defined 
terms in the Sentencing Guidelines seems 
like a step in the wrong direction given the 
high level of complexity already inherent in 
calculations under the Guidelines.

4. Sophisticated Means. Courts have long 
pondered the correct interpretation of this 
enhancement, which aims to address a legiti-
mate issue of culpability but does so in a 
manner that is often less than intuitive.15 The 
proposed amendment is meant to clarify this 
provision. First, it would change the rule to 
require that the defendant himself engaged 
in the conduct that is deemed “sophisticat-
ed.” The current rule, in contrast, applies 
the enhancement when the offense involves 
sophisticated means. Second, the proposed 
amendment removes the language suggest-
ing that certain types of conduct inherently 
involve sophisticated means. 

Some of these presumptively “sophisti-
cated” means, such as the use of “offshore 
accounts,” are often, in fact, quite simplis-
tic. Third, the proposed amendment states 
that “[c]onduct that is common to offens-
es of the same kind ordinarily does not 
constitute sophisticated means.”16 This 
attempt to draw distinctions between truly 
complex and unsophisticated offenses is a 
welcome revision, particularly in the white 
collar context.17 

5. Fraud on the Market. The commission 
proposed a new amendment for securities 
offenses involving “fraud on the market” 
(i.e., offenses involving the fraudulent infla-
tion or deflation in the value of a publicly 
traded security or commodity and the sub-
mission of false information to the Securi-
ties and Exchange Commission or another 
regulator). This amendment would base 
the Guideline on the gain to the defendant 
rather than the loss sustained by victims 
of the offense, but in no event would the 
enhancement under the loss table be less 
than a specified number of Guideline levels 
(somewhere between 14 and 22 levels). Here, 
the real content is in the issues identified by 
the commission, which recognize that these 
are serious cases but ones in which it can be 
difficult to measure gain and loss, thus lead-
ing both to under- and over-punishment.18 

The notice and comment on these provi-
sions figure to be worth following.

6. Relevant Conduct. The commission 
proposes to amend Section 1B1.3, which 
defines the relevant conduct for which a 
defendant is held responsible when deter-
mining the correct Guidelines range. While 
this provision applies to all of the Sentenc-
ing Guidelines, not only the fraud-related 
guidelines, it may have an impact on how 
loss amount is calculated. The amendments 
are quite extensive and their full extent is 
beyond the scope of this article. 

One amendment that bears noting, howev-
er, is the addition of express language stating 
that relevant conduct committed by others 
is not to be imputed to a defendant unless 
he specifically agreed jointly to undertake 
that particular criminal activity. The fact that 
the conduct was committed in furtherance 
of jointly undertaken criminal activity is not 
sufficient, even if the acts of others were rea-
sonably foreseeable to the defendant. The 
“issues for comment” draw attention to the 
question of whether the term “jointly under-
taken criminal activity” should be beefed 
up, either to require a higher state of mind 
or to require a conviction for conspiracy.19

One cautionary note about the prospect of 
future amendment: remarks given by Judge 
Patti B. Saris, the commission’s chair, at the 
Jan. 9, 2015, public meeting of the Sentencing 
Commission indicate that the commission 
believes that “the fraud guideline may not 
be fundamentally broken for most forms of 
fraud.” She also states that most judges “are 
relatively satisfied with it for most types of 
fraud.”20 It is hard to reconcile this conclu-
sion with the fact that more than half of all 
fraud sentences in 2013 were outside of the 
recommended Guideline range. Regardless 

of the chair’s comments, these are generally 
positive steps that should make sentencing 
more reasonable and the Guidelines more 
relevant. Hopefully, further steps will be 
taken in this direction.
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One amendment that bears 
noting is the addition of ex-
press language stating that 
relevant conduct committed 
by others is not to be im-
puted to a defendant unless 
he specifically agreed jointly 
to undertake that particular 
criminal activity. 
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