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Revised Alert Although New York law exempts certain types of organizations (such as nonprofit charitable,
educational and religious organizations) from the payment of sales tax on their purchases,
recent changes to the New York Tax Law and the regulations promulgated under that law
have considerably increased the situations in which such qualifying exempt organizations
must collect sales tax on their sales of tangible personal property (such as books, jewelry
and furniture).

Prior to September 1, 2008, retail sales of tangible personal property by qualifying exempt
organizations generally were subject to New York sales tax only if the sales were made at a
physical shop or store.

Since September 1, 2008, when amendments to the New York Tax Law took effect, sales of
tangible personal property by exempt organizations through remote means, and delivered
within New York, have been subject to New York sales tax if such sales are made with a
degree of regularity, frequency and consistency, regardless of whether the organization also
makes taxable sales from a shop or store. (See our prior Alert, Important Changes to New
York Sales Tax Law Affecting Exempt Organizations.*)

Effective January 1, 2009, amendments to the Sales and Use Taxes Regulations expand the
application of the New York sales tax to additional sales outside an exempt organization's
shop or store and to certain auctions conducted by or for the benefit of exempt organizations.
These most recent changes are described below.

Sales Outside a Shop or Store

As of January 1, 2009, if an exempt organization operates a shop or store and also makes
retail sales of similar items of tangible personal property by any other means (including
remote means or at an auction), the sales by such other means are considered to be made
from the organization's shop or store and therefore subject to sales tax if the property is
taken by the purchaser or delivered within New York, regardless of the frequency of such sales.

Auction Sales

Additionally, certain sales of tangible personal property made by traditional or remote auction,
and taken by the purchaser or delivered within New York, are subject to sales tax if made
with a degree of regularity, frequency and continuity. The regulations define a "traditional
auction" as an auction where any bidders or their representatives are physically present
(regardless of whether bids are also accepted by telephone, over the Internet or otherwise),
and each "traditional auction event" is defined as any day or portion of a day during which a
traditional auction sale takes place. A "remote auction" is defined as an auction conducted
by remote means where no bidders or their representatives are physically present, and each
"remote auction event" is defined as an auction conducted by remote means for a period of
time beginning on a common date and closing on a common date during which one or more
taxable items of tangible personal property are offered for sale to the highest bidder.
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If an exempt organization holds no more than two traditional auction events during a calendar year, sales
made at each event will not be subject to sales tax unless (1) the organization makes sales of similar items
at a shop or store or (2) the auction event is conducted on the premises of a commercial auction house or
on any premises where other auction sales are made. Subject to certain exceptions, if an organization holds
more than two traditional auction events during a calendar year, sales at all such events will be subject to
sales tax. Similar rules apply to remote auction events, with very precise guidelines on what constitutes
"one" remote auction for purposes of determining whether the organization has exceeded the threshold.

Sales Not Subject to These New Regulations

Since the new regulations pertain only to sales of tangible personal property (such as books, jewelry and
furniture), the new regulations do not apply to some items frequently auctioned at fundraising events, such
as vacation packages or spa services.

Additionally, the following exceptions to sales tax liability have not been changed by the new regulations:

e Certain types of items currently are exempt from New York State sales tax, regardless of the method of
sale, such as clothing and footwear sold for less than $110 per item of clothing or per pair of shoes,
periodicals and certain drugs and medicines.

e Sales to purchasers that provide the vendor with a properly completed Exempt Organization Certificate or
Resale Certificate are not subject to New York State sales tax.

Guidelines and Registration Requirements

Guidelines issued by the New York State Department of Taxation and Finance (the "Department") discussing
these changes and providing helpful examples can be found at http://www.tax. state.ny.us/ pdf/memos/
sales/m08_15s.pdf. As noted on page five of the guidelines, an exempt organization that makes any
taxable sales must register with the Department for sales tax purposes if it has not already done so. Once
registered, organizations generally will be required to file quarterly sales tax returns, regardless of whether
any sales tax is actually collected.

Endnote

! The August 2008 Alert can be found on our website at: http://www.pbwt.com/files/Publication/041f393b-94b3-4285-9b0c-
02f677d42bb8/Presentation/PublicationAttachment/23falba8-8d5a-4422-89fe-03fb6cc46a96/EO_Alert_SalesTaxChangesEO_081508.pdf.
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IRS Circular 230 disclosure: Any tax advice contained in this communication (including any attachments or enclosures)
was not intended or written to be used, and cannot be used, for the purpose of (i) avoiding penalties under the
Internal Revenue Code or (ii) promoting, marketing or recommending to another party any transaction or
matter addressed in this communication. (The foregoing disclaimer has been affixed pursuant to U.S.
Treasury regulations governing tax practitioners.)

This alert is for general informational purposes only and should not be construed as specific legal advice.
To subscribe to any of our publications, call us at 212.336.2329, email info@pbwt.com, or sign up on our web-
site, www.pbwt.com/resources/publications.
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