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Protecting a Commercial Sublandlord from Its
Subtenant’s Holdover

By Amy Carper Mena

A commercial landlord’s dam-
ages are generally foreseeable when
a tenant fails to surrender possession
of the leased premises at the end of
the lease term. Such damages typi-
cally relate directly to the amount of
rent that the landlord would have
received upon a reletting of the
premises.

But holdover damages may sur-
prise a commercial sublandlord and
its subtenant alike when a subtenant
holds over, absent careful drafting of
the sublease. In such a situation, the
sublandlord may be responsible to
the prime landlord for use-and-occu-
pancy or liquidated-holdover dam-
ages for the entire leased premises,
rather than just for the lower rental
rates of typically smaller premises
that were subleased by the hold-
over subtenant. In turn, a holdover
subtenant that has knowledge of the
prime lease’s terms may be startled
to find that under New York law, it
is ultimately liable for the holdover
damages of the entire premises,
often at an amount many times its
own sublease rental rate. Despite the
equitable nature of New York law, an
unsuspecting sublandlord may lose
its right to such damages through
thoughtless drafting of subleases.

The purposes of this article are (1)
to identify how a sublandlord can in-
cur liability to its landlord as a result
of the subtenant’s failure to surrender
possession of the subleased premises
before the prime lease’s termination,
and (2) to provide practical guidance
to a sublandlord so that there may
be a greater likelihood of the sub-
landlord’s recouping its losses if its
subtenant holds over.

.  New York Law on Holdover
Liability
Under New York law, a tenant
must surrender possession of the en-

tire leased premises at the end of the
lease term, vacant of any sublease.!
This mandate is true even where the
landlord originally consented to the
sublease, and where the subtenant
holds over without the sublandlord’s
permission and against its wishes.?
A subtenant’s wrongful holdover,
therefore, creates a sublandlord’s
wrongful holdover when it prevents
the sublandlord from surrendering
possession of the leased premises
vacant at the end of the lease term.3

A tenant generally subleases its
premises because it has no further
use for the space that it leased, or
because it leased more space than
it currently needs, anticipating that
it will later move into such space
to accommodate its growing busi-
ness when the sublease term ends.
Usually, the rental charged under a
sublease is less than the amount pay-
able under the prime lease. This may
occur for one of several reasons: the
smaller size of the subleased space;
the shorter term of the sublease; or
the tenant’s lower bargaining posi-
tion as compared to the landlord’s.
As a result, the damages payable
to the landlord when the subtenant
holds over may be more than the rent
that the subtenant pays to the sub-
landlord.* For example, assume that
the landlord leases premises at the
market rate of $60 per square foot per
year, and the sublandlord subleases
the entire premises for $35 per square
foot per year. The damages suffered
by the landlord due to the subten-
ant’s holdover hypothetically might
be almost twice the subtenant’s rent,
assuming that $60 per square foot per
year is the landlord’s use-and-occu-
pancy charge for the holdover period.

Quite soundly, well-settled law
provides that a holdover subtenant
that is aware of the sublandlord’s
liability under the prime lease’s terms

is liable for the actual amount of
damages owed by the sublandlord
for a holdover, and not just for the
amount of rent charged at the end

of the sublease’s term.’ This is true
even where the holdover subtenant
paid a lower rent to the sublandlord
than the sublandlord paid under the
prime lease for the same premises, as
illustrated by the previous example,
thereby potentially making the
subtenant liable for damages almost
twice its own rent. For example, in
Phelan v. Kennedy, a holdover subten-
ant whose rent was $81.82 per month
was required to pay the full $175 per
month rental paid under the prime
lease to the landlord by the tenant for
the four months of the holdover term
in which the subtenant remained in
possession, on a theory of recovery
for breach of the covenant to surren-
der possession and not as rent.®

Moreover, the sublandlord’s li-
ability to the prime landlord due to
its subtenant’s wrongful holdover
may be even more out of proportion
with the rent charged to the subten-
ant under the sublease if the subten-
ant subleased only a portion of the
entire premises leased to the subland-
lord. This is because a holdover of
even part of the premises constitutes
a holdover of the entire premises.”
Thus, using the same rental figures
as stated above ($60 per square foot
per year is tenant’s rental; $35 per
square foot per year is subtenant’s
rental), assume that the subtenant
has subleased only half of the entire
leased premises. Here, if the subten-
ant wrongfully holds over, thereby
creating a holdover of the entire
premises, the sublandlord’s liability
to the landlord may be almost four
times the amount of rent charged
under the sublease.

Fortunately for the sublandlord,
New York law provides that a subten-
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ant wrongfully holding over also is
liable for the actual amount of dam-
ages owed by the sublandlord where
the holdover subtenant subleases
only a portion of the total premises
leased by the sublandlord from the
prime landlord. For example, in 1133
Building Corp. v. Ketchum Comm. Inc.,
the Appellate Division concluded
that a holdover subtenant was liable
for use-and-occupancy charges of
the sublandlord’s entire leasehold
interest in floors 41 through 45, even
though the subtenant subleased and
held over only on the 44th floor. Sim-
ilarly, in Syracuse Assocs. v. Touchette
Corp., the Appellate Division found
that the subtenant’s liability extended
to the entire building leased by the
tenant, and not merely to the quar-
ter that it occupied past the term’s
expiration.’

The key to holdover damages is
that they must be foreseeable, typi-
cally at the time of lease (or sublease)
execution. A holdover tenant, there-
fore, will not be liable for conse-
quential damages of a landlord’s lost
opportunities where the landlord was
unable to deliver to a new tenant the
premises that included, in part, the
premises held over by the tenant, and
where the lease does not provide for
such damages.!" Rather, holdover
damages will be limited only to the
incidental and use-and-occupancy
damages concerning the originally
leased premises, unless otherwise
provided in the lease.!!

Il. Drafting Subleases to
Protect a Sublandlord’s
Right to Recover Damages
from Its Holdover
Subtenant

Despite New York law’s equitable
nature, sublandlords may inadver-
tently obstruct their ability to avail
themselves of the law’s protection
due to poor drafting of the sublease.

For example, subleases com-
monly contain provisions that conflict
when it comes to holdover damages.
One common scenario is for a sub-
lease to incorporate the prime lease

with the exception that financial
terms are deleted and replaced with
the sublease’s financial terms, and the
prime lease’s references to the term
“premises” in the sublease mean the
“subleased premises.” As a result, a
strict interpretation might result in
holdover damages’ being limited to
damages related only to a holdover
of the subleased premises, at the
rents stated in the sublease. Another
example of poor drafting would be to
limit holdover damages or rent in the
sublease exclusively to the amount of
rent due under the sublease (or some
multiplier of same).1

A sublandlord can protect its
right to recover the full extent of its
damages in the event of a subten-
ant’s holdover by several simple
techniques. First, the sublease should
make clear that the subtenant has
fully reviewed the prime lease, and,
to the extent feasible, the prime lease
should be attached as an exhibit to
the sublease. By doing this, a sub-
landlord can avoid any claim by its
subtenant that the subtenant was not
aware of the amount of the subland-
lord’s liability to the sublandlord in
the event of a holdover of the entire
premises demised to the sublandlord.
Frequently, sublandlords redact the
rental numbers from the copy of the
prime lease provided to the subten-
ant or attached to the sublease. But if
such prime-lease rentals are greater
than the sublease rent, sublandlords
should not redact them. Second, in
addition to containing the customary
subordination provision that explic-
itly states that the sublease is subject
and subordinate to the prime lease,
the sublease should provide that
the subtenant shall not do or permit
anything to be done in connection
with the sublease or the subtenant’s
occupancy that will violate the prime
lease.

Under a belts-and-suspenders ap-
proach, a cautious sublandlord could
even include in the sublease a specific
disclosure to the subtenant of the
actual damages that its holdover will
cause, and an indemnification from

the subtenant concerning any such
holdover damages in the form of a
specifically tailored provision per-
haps along the lines of the following:

Subtenant acknowledges
that (1) under the prime
lease Sublandlord must
pay holdover damages to
the prime landlord with
respect to the subleased
premises and the re-
mainder of the [___nd]
floor of the building in
the aggregate amount of
__ permonth
(the holdover damages
payable by Sublandlord
with respect to the en-
tire [ nd] floor of the
building are collectively
referred to in this Sublease
as the “Holdover Dam-
ages”) if Subtenant does
not surrender the entire
subleased premises from
and after the expiration
of the Sublease’s term,
(2) Sublandlord’s damages
resulting from any failure
by Subtenant to surrender
timely possession of the
entire subleased premises
from and after the expira-
tion of the Sublease’s term
will be substantial and will
equal or exceed the Hold-
over Damages payable
during Subtenant’s hold-
over, and (3) the Holdover
Damages will be the dam-
ages actually suffered by
Sublandlord on account of
any holdover by Subtenant
after the expiration date
and are not an estimate
thereof. Subtenant shall
pay to Sublandlord for
each month and each por-
tion of any month during
which Subtenant holds
over in the subleased
premises after the expira-
tion of the Sublease’s term,
for use and occupancy, the
Holdover Damages, not-
withstanding anything to
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the contrary contained in
this Sublease or the prime
lease. Subtenant shall pay
to Sublandlord the forego-
ing sums upon demand,
in full without setoff, and
no extension or renewal

of this Sublease shall be
deemed to have occurred
by such holding over, nor
shall Sublandlord be pre-
cluded by accepting such
aggregate sum for use and
occupancy from exercis-
ing all rights and remedies
available to it to obtain
possession of the sub-
leased premises. The terms
of section of the
prime lease will otherwise
be applicable to any failure
by Subtenant timely to
surrender the subleased
premises upon the expira-
tion or sooner termination
of this Sublease.

In conclusion, holdover subten-
ants who are aware of the subland-
lord’s liability to the landlord in the
event of a wrongful holdover are
responsible under New York law for
landlord’s incidental and use-and-
occupancy damages when they cause
a holdover past the expiration of
the prime lease’s term. Such liability
can often be several times the rent
that such subtenant pays under its
sublease. A sublandlord, to protect its
right to recover from such holdover
subtenants, should carefully draft the
sublease to avoid any confusion or
doubt as to its subtenant’s liability in
the event of a holdover.
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