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We Need to Talk:
NYC Human Rights Law Adds a
“Cooperative Dialogue” Requirement

The New York City Council recently passed an amendment to the New York City Administrative Code requiring
employers covered by the New York City Human Rights Law ("NYCHRL") to engage in a “cooperative dialogue”
with employees and applicants who may be entitled to reasonable accommodations. Generally, all employers with
four or more employees are covered by the NYCHRL. The amendment goes into effect on October 15, 2018.

The NYCHRL requires covered employers to make reasonable accommodations for employees, related to:
¢ Religious needs;
e Disabilities;
e Pregnancy, childbirth, or related conditions; and
e Needs related to status as a victim of domestic violence, sex offenses, or stalking.

Under the NYCHRL, an accommodation is reasonable if it does not cause an undue hardship in the conduct of the
covered entity’s business. As a practical matter, employers have long been required to engage in a cooperative
dialogue under the NYCHRL, similar to the “interactive process” required under the Americans with Disabilities
Act ("ADA") when employees request accommodations for disabilities.

The amendment effectively codifies the interactive process requirement in the NYCHRL. It requires employers to
engage in a good faith “cooperative dialogue” when an employee requests an accommodation or the employer
has notice that the employee may require an accommodation.

The cooperative dialogue may be conducted orally or in writing and must be conducted within a reasonable time
after the employee requests an accommodation or the employer has notice that the employee may require an
accommodation. The dialogue must address the employee’s accommodation needs, potential accommodations
that may address those needs (including alternatives to the requested accommodation), and the difficulties that
potential accommodations may pose for the employer.

The most significant change for New York City employers is the amendment’s new documentation requirement.
After engaging in the cooperative dialogue, the employer must provide the employee with a final written
determination identifying any accommodation granted or denied. A determination that no reasonable
accommodation is available cannot be made until after the parties have engaged, or the employer has attempted
to engage, in a cooperative dialogue.

The amendment also requires cooperative dialogues in the context of public accommodations and housing
accommodations.

Employers should make sure that their policies require that a cooperative dialogue take place when an employee




requests an accommodation or when the employer has notice that an employee may require an accommodation. It
is a best practice for employers to thoroughly document the cooperative dialogue. Employers must also remember to
provide a written determination to the employee after the cooperative dialogue is complete.
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