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In its recently ended October 
Term 2018, the U.S. Supreme Court 
decided several notable criminal 
law decisions. Although the Court 
refrained from reshaping criminal 
law in blockbuster opinions, the 
criminal cases from this term will 
have a meaningful impact on white-
collar practitioners’ work and, im-
portantly, offer clues regarding the 
movement of the criminal law in 
subsequent terms. In this two-part 
article, we review several of the 
key decisions and consider their 
implications, both for practitioners 
in this area and for Court-watchers 
interested in future Court decisions.

Timbs v. Indiana:  
The Excessive Fines 
Clause Is Applicable 
To the States

In Timbs v. Indiana, 139 S. Ct. 
682 (2019), the Supreme Court 
addressed whether the Excessive 
Fines Clause of the Eighth Amend-
ment bars the states, in addition to 
the federal government, from im-
posing excessive fines on criminal 
defendants. After Timbs pleaded 
guilty in Indiana state court to a 
minor drug trafficking offense — a 
crime for which the maximum fine 
was $10,000 — the police seized 
his Land Rover SUV, worth $42,000. 
Although Timbs had purchased the 
Land Rover with legitimate funds, 
he then used it to transport drugs. 
The trial judge rejected the govern-
ment’s attempted forfeiture of the 
Land Rover, ruling that the seizure 
was grossly disproportionate to 
Timbs’s crime in violation of the 
U.S. Constitution. The Indiana Su-
preme Court reversed, holding that 
the Excessive Fines Clause was not 
binding on Indiana, since the Su-
preme Court had never expressly 
held that it was incorporated by 
the due process guarantee in the 
Fourteenth Amendment.

The Supreme Court reversed 
unanimously, finding the case for 
incorporation to be “overwhelm-
ing.” Citing common law pro-
tections against excessive fines 

dating back as far as the Magna 
Carta, the Court held that protec-
tion against excessive fines was 
deeply rooted in American histo-
ry and traditions. Indiana did not 
“meaningfully challenge” the con-
clusion that some prohibition on 
excessive fines was incorporated 
against the states, instead argu-
ing that the specific application of 
the Excessive Fines Clause to civil 
in rem forfeiture was neither fun-
damental nor deeply rooted. The 
court rejected Indiana’s argument 
in short order.

Timbs continued the Court’s re-
cent trend of limiting the govern-
ment’s civil forfeiture authority. 
See, Honeycutt v. United States, 
137 S. Ct. 1626 (2017) (holding 
that the government cannot seek 
forfeiture of property on a joint 
and several liability theory); Luis 
v. United States, 136 S. Ct. 1083 
(2016) (limiting the government’s 
ability to freeze a defendant’s as-
serts on forfeiture grounds). This 
trend may encourage courts to 
consider exercising their rarely 
exerted authority to strike down 
grossly disproportionate forfei-
ture actions. See, H. Sandick et 
al., “Challenging Disproportionate 
Forfeitures,” 25 Business Crimes 
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Bulletin No. 9 (May 2018) (“only 
four courts of appeals have found 
a forfeiture to be excessive”) 
(http://bit.ly/32HgfXT). Timbs 
also has a role to play in future 
incorporation debates: It has been 
cited by both parties in Ramos v. 
Louisiana, an October 2019 Term 
case in which the Supreme Court 
will consider whether juries in 
state criminal proceedings, must 
convict unanimously, as federal ju-
ries must.

Gamble v. United States: 
The Dual Sovereign Doctrine 
Is Not Dead After All

The Supreme Court was widely 
anticipated to revisit the dual sov-
ereign doctrine — under which an 
individual can face successive and 
separate federal and state prosecu-
tions for the same crime without 
running afoul of the Double Jeop-
ardy Clause — in Gamble v. United 
States, 139 S. Ct. 1960 (2019). The 
dual sovereign doctrine has been 
recognized for nearly a century, go-
ing back at least to the Court’s deci-
sion in United States v. Lanza, 260 
U.S. 377, 382 (1922). Justices Thom-
as and Ginsburg, however, sug-
gested recently that the decisions 
recognizing the dual sovereign 
doctrine should be overturned. See, 
e.g., Puerto Rico v. Sanchez Valle, 
136 S. Ct. 1863, 1877 (2016) (Gins-
burg, J. concurring). 

In the end, though, the Court, 
with a 7-2 majority, elected not to 
turn away from the longstanding 
interpretation of the Double Jeop-
ardy Clause. Instead, Gamble reaf-
firmed the old rule that, under the 
federal constitution, a state court 
prosecution does not bar a subse-
quent prosecution in federal court 
premised on the same conduct. 

The facts in Gamble were simple: 
After pleading guilty in Alabama 
state court to illegally possessing 
a firearm after a felony conviction, 
Gamble was charged in federal 
court with violating the federal 
felon-in-possession statute. The 
district court denied Gamble’s mo-
tion to dismiss on double jeopardy 
grounds in light of the dual sover-
eign doctrine, and the Court of Ap-
peals affirmed. Justice Alito wrote 
the majority opinion in which the 
Supreme Court affirmed, finding 
no reason to disturb existing prec-
edent. Gamble argued that the his-
torical record supported reversal, 
but the majority opinion found the 
record too equivocal to justify de-
parture from the Court’s prior de-
cisions in light of the doctrine of 
stare decisis.

Notwithstanding the fact that 
the dual sovereign doctrine has 
existed for many decades, Justice 
Ginsburg accurately noted in her 
dissent that the rapid expansion of 
federal criminal law “has exacer-
bated the problems created by the 
separate-sovereigns doctrine.” As 
she observed, the areas of feder-
al-state criminal overlap (and the 
attendant risk of double prosecu-
tion for a single infraction) con-
tinue to grow. It is also difficult 
to reconcile the dual sovereign 
doctrine with a sense of basic fair-
ness. To be sure, there are some 
instances — such as civil rights 
prosecutions — where the doc-
trine leaves a valuable safety hatch 
to prevent a state prosecutor from 
letting a wrongdoer evade justice. 
But on balance, as Justice Gins-
burg commented, “there is little to 
be said for keeping” this odd rule 
in place. Nevertheless, it appears 
that the dual sovereign doctrine 

will continue to have force for the 
foreseeable future.

Rehaif v. United States: 
A Little Knowledge 
Requirement Is a 
Dangerous Thing

For many years, criminal justice 
advocates have proposed “mens 
rea reform” in order to prevent 
people from sustaining criminal 
convictions for unwittingly com-
mitted crimes. In the absence of 
congressional action on mens rea 
reform, Rehaif v. United States, 
139 S. Ct. 2191 (2019), suggests 
that the Supreme Court is inclined 
to read stronger knowledge re-
quirements into existing statutes. 
Although the Court stopped short 
of totally reconceiving the level of 
knowledge that federal criminal 
law requires for conviction, this 
case suggests that such a recon-
ception may be on the way. 

Rehaif entered the United States 
on a nonimmigrant student visa, 
but he lost his legal immigration 
status when he was kicked out of 
school. He later visited a shoot-
ing range and was charged with 
“knowingly” violating Section 
922(g), which prohibits persons 
who are not legally in the United 
States from possessing a firearm. 
He argued that his conviction 
should be reversed because the 
district court had instructed the 
jury that it could convict without 
finding that he knew that he was 
present in the United States ille-
gally. Justice Breyer, in a 7-2 de-
cision, held that the government 
must prove that the defendant 
knew that he belonged to a cat-
egory of people who were prohib-
ited from possessing a firearm as 
an element of the crime. As Justice 
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Alito explained in an exasperated 
dissent, not one Circuit had inter-
preted Section 922(g) in the way 
urged by Justice Breyer.

The Court’s interpretation of the 
criminal statute at issue was nota-
ble. Citing the Model Penal Code, 
it held that when a criminal stat-
ute contains a knowledge require-
ment (and, thus, whether the ac-
tion is criminal at all depends on 
the defendant’s knowledge), the 
statute should be read to require 
proof of the defendant’s knowl-
edge of all non-jurisdictional ele-
ments of the crime. Federal courts 
have rarely cited the Model Penal 
Code for guidance on interpret-
ing federal criminal statutes. As a 
practical matter, this is reasonable: 
if Gamble was indeed unaware 
that he did not have a legal immi-
gration status, springing criminal 
liability on him for “knowingly” 
engaging in an activity that would 
have been legal but for his then-
unknown status seems unfair.

In the aftermath of Rehaif, we 
can expect to see defendants argu-
ing that knowledge requirements 
should apply to the non-jurisdic-
tional elements of the crimes with 
which they are charged. What crim-
inal statutes are susceptible to a 
Rehaif analysis? The answer could 
be expansive, and defense lawyers 
will undoubtedly be creative as 
they explore how to make use of 
this decision.

Garza v. Idaho: 
Prejudice Is Presumed When 
Trial Counsel Does Not File 
Appeal As Directed

Plea agreements with a waiver of 
appeal are increasingly common. 
In Garza v. Idaho, 139 S. Ct. 738 
(2019), the defendant entered into 

such a plea agreement and, after 
sentencing, nonetheless directed 
his defense counsel to file a notice 
of appeal. Garza’s defense counsel 
did not file the requested appeal 
because of the appeal waiver in 
his plea agreement. Appeal waiv-
ers, however, are not absolute, 
and there are many circumstances 
in which an appeal is permitted 
notwithstanding the existence of 
a waiver in the defendant’s plea 
agreement. See, United States v. Bur-
den, 860 F.3d 45, 54 (2d Cir. 2017) 
(holding that waivers of appeal are 
construed “narrowly and … strictly 
against the [g]overnment”).

Garza sought postconviction re-
lief, arguing that his Sixth Amend-
ment rights had been violated be-
cause his attorney had refused to 
file a notice of appeal. To obtain 
postconviction relief based on in-
effective assistance of counsel, a 
defendant normally has to prove 
that his counsel did not provide 
reasonable representation and 
that he suffered prejudice as a re-
sult of the representation. But the 
Supreme Court held many years 
ago, in Roe v. Flores-Ortega, 528 
U.S. 470 (2000), that when a de-
fense attorney has failed to pre-
serve a defendant’s appeal rights 
by filing a notice of appeal at the 
defendant’s direction, prejudice is 
presumed for purposes of seeking 
postconviction relief — in other 
words, the defendant is not re-
quired to prove that his or her ap-
peal would have succeeded. 

The question presented in Garza 
v. Idaho was whether the Flores-
Ortega presumption of preju-
dice applies when the defendant 
has signed an appeal waiver, or 
whether the defendant must dem-
onstrate that his appeal would not 

have been barred by the waiver. 
Eight of the ten Circuit courts to 
consider the issue ruled that prej-
udice was presumed even where 
the defendant’s plea agreement 
contained an appeal waiver, but 
Idaho disagreed, holding that Gar-
za was required to demonstrate 
actual prejudice in his quest for 
postconviction relief. 

Justice Sotomayor wrote a short 
decision reversing the Idaho Su-
preme Court for a 6-3 majority. As 
the Court explained: “[T]he bare 
decision whether to appeal is ulti-
mately the defendant’s, not coun-
sel’s, to make.” The bottom line is 
this: Defendants who want a notice 
of appeal to be filed should get 
their way, even if their counsel be-
lieves that the appeal is barred by 
a waiver. If counsel refuses to file 
such a notice upon request, the de-
fendant need not demonstrate any 
additional prejudice.
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