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Hypothetical License. Thus, Plaintiff says, it is inappropriate for Dr. Stec to use the value of the
ADI License as essentially a cap on the value of the Hypothetical License.
DISCUSSION

Thor it .. Stec explicitly considered why technolc “cal similarities and certain
“economic and business considerations” make the ADI License and Hypothetical License
comparable, he does not comment directly on how the pc  ure of the ADI Litigation affected the
settlement amount or how that might affect comparability to the Hypothetical License. See Stec
Rpt. at 47-49. Courts have excluded expert  imony that made similar omissions. See M2M
Solutions LLC v. Enfora, Inc., 167 F. Supp. 3d 665, 677-78 (D. Del. 2016) . cluding expert’s
testimony because, “most importantly,” the analysis “virtually ignores the fact that . . . licenses
resulted from litigation settlemen  providing a drastically different backdrop than the
hypothetical negot ion involving two willing licensors™); Spring Comms. Co. L.P. v. Comcast
IP Holdir : LLC,No. "~ ¢v-1013,20° WL 456154, at *2 (D. Del. Jan. 30, 2015) (excludi
expert’s testimony where expert “provides no information regarding the nature of the litigation
or the context of the settlements, and thus there is no reason to believe that the settlements in
question are comparable”).

However, the experts’ opinions in those cases suffered from numerous other
infirmities, such as exper  disregard of more comparable licenses or failure to assess
technolr ~*cal comparability. Here, Dr. Stec sufficiently explained why “the most reliable lice:
in this record arose out of lit" ition” and is a permissible point of comparison. ResQNet.com,
Inc.v. Lansa, Inc., 594 F.3d 860 (Fed. Cir. 2010). Plaintiff’s challenges to the comparability of
the ADI License and Hypothetical Licensed can be raised more appropriately on cross-

examination. See Open Text S.A. v. Box, Inc., No. 13-¢v-04910, 2015 WL 393858, at *5-6 (N.D.
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Cal. Jan. 29, ")15) (declinii  to exclude expert’s tt  imony about licenses arising from
settlement  eements where opponent “point[ed] to no evidence suggesting that the royalties
associated with the settlement agreements were depr ed because they were entered into in the

9% 46

context of litigation,” “point[ed] to no other licenses that it claims are more comparable,” and
would be “free to grill [expert] at trial about these issues™).
CONCLUSION
For the forr i1 reasons, Defendant’s motion to exclude expert testimony is denied.
The Clerk is directed to terminate the open motion (ECF No. 118).

SO ORDERED.

Dated: New Y¢ =~ York
January )
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