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For business enterprises, a commercial lease often represents one
of their most valuable assets — obtaining and keeping a lease is
critical to the success of the enterprise. An alleged lease violation
can represent an existential threat to a business because once a
lease is terminated it typically cannot be revived.

When a landlord serves a notice to cure an alleged default, a
commercial tenant may only have a matter of days to resolve the
problem before facing termination, making it nearly impossible for
the tenant to challenge the validity of the alleged default without
losing the lease. New York courts have created a legal remedy to
avoid this Hobson's choice — the Yellowstone injunction.

A Yellowstone injunction tolls the tenant’s time to cure the alleged
default while the tenant pursues a legal determination as to
whether cure is in fact required under the terms of the lease.

By pursuing this injunctive relief, a commercial tenant can avoid the
potentially unnecessary cost of curing the alleged default, while
ensuring that its interest in the lease is protected until a court has
had a chance to weigh in on the merits of the dispute.

This three-part series provides an overview of the key legal
considerations in obtaining or defending against a Yellowstone
injunction. Part One below traces this historical background of this
unique remedy and sets forth the essential elements of a claim for
Yellowstone relief. Part Two will discuss whether injunctive relief can
be obtained in certain common default scenarios. Finally, Part Three
will highlight some recent developments in this area of law.

Part one: Historical background and key elements
of Yellowstone injunctions

The history of Yellowstone injunctions in New York

Yellowstone injunctions take their name after the 1968 Court

of Appeals case that first formally recognized the possibility of
granting injunctive relief to stay the cure period in a commercial
lease — First National Stores Inc. v. Yellowstone Shopping Center.?

The case involved a dispute between the landlord and tenant
regarding which party was responsible for installing an automatic
sprinkler system. Rather than install the sprinkler system after
receiving a notice of default, the tenant filed a declaratory judgment

action and a motion for preliminary injunction, which the tenant
made returnable after the cure period had passed.

While the motion for preliminary injunction was pending, the
landlord terminated the lease. The trial court ultimately held,
and the Appellate Division affirmed, that the tenant was in fact
responsible for installing the sprinkler system. Nonetheless, the
Appellate Division refused to uphold the termination of the lease
because the “tenant was acting in good faith when it brought the
declaratory judgment action.”?

A Yellowstone injunction tolls the tenant’s
time to cure the alleged default while
the tenant pursues a legal determination
as to whether cure is in fact required
under the terms of the lease.

The Court of Appeals reversed, holding that the Appellate Division
had no power to reinstate the lease after it had been properly
terminated in accordance with its terms. In doing so, however, the
Court of Appeals recognized that the tenant could have sought a
temporary restraining order before the cure period expired in order
to preserve its rights to the lease while the underlying dispute was
adjudicated.” Thus was born the Yellowstone injunction.

The essential elements of a Yellowstone injunction

Since that time, New York courts have routinely granted (and
denied) Yellowstone injunctions to tenants seeking to challenge the
validity of a notice of default.® In order to obtain such relief, a tenant
must establish four essential elements:

(1) The existence of a commercial lease;

(2) The tenant received a notice of default, a notice to cure, ora
threat of termination of the lease;

(3) The tenant sought the injunction prior to the termination of the
lease and the expiration of the specified cure period; and

(4) The tenant is willing and able to cure the alleged default.®
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New York courts have recognized that “Yellowstone injunctions are
available on a far lesser showing than preliminary injunctions.”
Thus, a tenant typically will not be required to show a likelihood of
success on the merits, irreparable injury or that the balance of the
equities favors preliminary relief.®

Rather, to obtain Yellowstone relief, a tenant “can simply deny

the alleged breach of its lease” without showing a likelihood of
success on the merits,® because the “the threat of termination of the
lease and forfeiture, standing alone, has been sufficient to permit
maintenance of the status quo,” by injunction.”

Notice

As set forth above, the landlord’s proper notice to a tenant is a
prerequisite for a Yellowstone injunction. Generally speaking, such
notice will be valid on its face when it advises the tenant of “its
purported violations of the subject lease, the conduct required for
compliance, the time allowed for compliance, and the consequences
of failing to comply with the notice to cure.

Moreover, “where a notice of termination is premature under the
terms of a lease, the notice is invalid, and thus the service of the
notice will not bar a tenant from obtaining Yellowstone relief."?

Timeliness

As demonstrated by the case after which these injunctions are
named, it is of paramount importance that a tenant seeking a
Yellowstone injunction ensure that its motion is timely. Specifically, a
tenant must file for a Yellowstone injunction before the termination
of the subject lease and prior to the expiration of the cure period
established in both the lease and the landlord’s notice to cure.”

Where a tenant fails to file a timely motion for a temporary
restraining order, “a court is divested of its power to grant a
Yellowstone injunction,” and the tenant risks losing its interest in the
lease.™

Nonetheless, some leases recognize that a particular default may
not be curable within the standard “cure period” and provide an
additional, unspecified period to cure such longer-term defaults.

In such circumstances, courts have found that a tenant may be
entitled to a Yellowstone injunction after the standard cure period
has passed if the tenant “with good faith and diligence commences
curing within the specified period of time, but cannot complete the
cure within that period.””®

Ability and willingness to cure

A tenant must also demonstrate an ability and willingness to cure
the default in order to obtain a Yellowstone injunction.”® As is set
forth in greater detail below, whether the tenant is in fact able and
willing to cure the alleged default will often be the central disputed
issue in a Yellowstone proceeding.

A tenant can generally meet its burden with respect to this element
by submitting an attestation of ability and willingness to cure in
support of its request for emergency relief.” If a tenant fails to
explain how it would cure the alleged lease violation or to “indicate

whether it was willing and able to do so,” however, the court may
refuse to grant the requested Yellowstone injunction.®

New York case law provides many examples of denied injunctions
where a tenant was unable to demonstrate an ability and
willingness to cure the default, including where the tenant failed
affirmatively to declare its ability to cure the alleged defaults;"”
where the tenant made no offer to cure the alleged defaults;*® and
where the tenant continued violating the lease during the cure
period.?’

On the other hand, demonstrating past or present efforts to cure
the alleged default generally strengthens a tenant’s application for
a Yellowstone injunction.?

Additional legal considerations

Venue and jurisdiction

As with any other legal action in New York, a tenant must satisfy the
requirements of venue in order to maintain a successful action for a
Yellowstone injunction.

New York courts have recognized
that “Yellowstone injunctions
are available on a far lesser showing
than preliminary injunctions.”

Because the New York City Civil Court does not have jurisdiction to
grant injunctive relief, Yellowstone applications should be brought
in New York Supreme Court “in conjunction with an action for
declaratory judgment or for a reformation of the lease."#

Where a commercial lease is an asset of an estate, such an action
may also be maintained in the Surrogate’s Court.?*

A tenant seeking a Yellowstone injunction must similarly satisfy the
requirements of personal jurisdiction, including proper service of
process, in order to obtain injunctive relief.?> Nonetheless, improper
service of a Yellowstone injunction will not necessarily void the
tenant’s claim for substantive relief. Rather, improper service
creates the risk that in the event of an unfavorable ruling, the cure
period will not have been tolled.®

Bond

Tenants should also be aware of the financial requirements that
may accompany a Yellowstone injunction. If a Yellowstone injunction
is granted, the tenant typically must pay a monthly use and
occupancy fee in the amount of the rent stated in the subject lease
and post a bond while the case is pending.? Generally, the amount
of the bond is subject to the discretion of the court.?®

Under certain circumstances, a court may find that a bond is not
necessary. For example, in River Rest, Inc. v. Empire State Building
Co., the court denied the landlord’s request that the tenant post
bond for three reasons: (i) the length (twenty-nine years) and nature
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of the lease at issue; (i) the tenant’s “presumed and apparent
solvency”; and (iii) the seriousness of the issues the tenant raised in
its complaint — namely that the landlord already “partially evicted”
the tenant from the premises and that the landlord’s actions to
prevent the tenant to use the rented space was in retaliation for an
“unrelated dispute” between affiliates of both parties.*®

Should a tenant prevail in its declaratory judgment action, it is
within the court’s discretion to award costs for the premium paid on
a bond secured in connection with the Yellowstone injunction.*®

Preservation of rights

Once a tenant has obtained an initial Yellowstone injunction, it must
take proactive steps to preserve that relief throughout the pendency
of the dispute.

Thus, when commencing the declaratory judgment action to
adjudicate the validity of the alleged default, the tenant should be
careful to seek extensions of any temporary restraining order tolling
the cure period. Failure to do so could cause the cure period to lapse
and the lease to be terminated, thereby divesting the court of the
ability to extend the cure period in the event of an adverse ruling.”

Once a tenant has obtained an initial
Yellowstone injunction, it must take
proactive steps to preserve that relief
throughout the pendency of the dispute.

Similarly, if a party appeals the final judgment in the declaratory
action, a tenant should obtain an additional temporary stay pending
the appeal.*

Although an order granting a Yellowstone injunction is not a final
appealable order, the grant or denial of a Yellowstone injunction is
frequently litigated in appellate court on interlocutory appeal of the
interim order granting or denying the injunction. Even if the cure
period has expired, the appellate court may still grant a Yellowstone
injunction based on the lower court’s erroneous denial of relief.®

Parties should also be aware that a Yellowstone injunction does
not affect all substantive rights and remedies. Importantly, a
Yellowstone injunction will not nullify a landlord’s remedies under
the lease. For example, self-help may still be available if permitted
by the lease.*

Similarly, if a lease provides that the landlord is entitled to
attorney’s fees in any action “brought” by the landlord in the event
the tenant fails to cure a default, a tenant cannot typically avoid the
payment of attorneys’ fees by first commencing its own action and
obtaining a Yellowstone injunction.®

Furthermore, independent agreements, such as a letter of credit,
may still be enforceable even where a Yellowstone injunction has
been granted.®®
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