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Case Summary

Overview

HOLDINGS: [1]- A committee of unsecured creditors' complaint under 11 U.S.C.S.§ 550(a) did not allege facts that 
would establish that a debtor was a mere conduit. Evidence could be presented establishing that transferred funds 
went to a general bank operating account of the debtor where such funds were commingled with non-debtor funds. 
Under the case law, that would suggest that the debtor was not a mere conduit;  [2]- The complaint adequately 
alleged, in the alternative to its preference claim, a claim for fraudulent conveyance under 11 U.S.C.S. § 548. The 
complaint generally alleged that the debtors were insolvent, had insufficient liquidity to funds their operations, and 
were incurring debts beyond their availability to pay at the time of the transfers.

Outcome
Debtor's motion to dismiss denied.

LexisNexis® Headnotes

Civil Procedure > ... > Defenses, Demurrers & Objections > Motions to Dismiss > Failure to State Claim

Civil Procedure > ... > Pleadings > Complaints > Requirements for Complaint

Civil Procedure > ... > Pleadings > Heightened Pleading Requirements > Fraud Claims

HN1[ ]  Motions to Dismiss, Failure to State Claim

At the motion to dismiss stage, the court must determine whether the complaint's factual allegations, along with any 
attached exhibits, are sufficient to state the claims alleged. The Federal Rules of Civil Procedure require only a 
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short plain statement of the claim showing that the pleader is entitled to relief. Fed. R. Civ. P. 8(a)(2). Fed. R. Civ. 
P. 9 requires particularity when the plaintiff alleges fraud or mistake, but intent and knowledge may be alleged 
generally. The purpose is to place defendants fairly on notice of the conduct alleged to give rise to the cause of 
action at issue.

Civil Procedure > ... > Defenses, Demurrers & Objections > Motions to Dismiss > Failure to State Claim

HN2[ ]  Motions to Dismiss, Failure to State Claim

The Third Circuit has set forth a two-step analysis to evaluate a motion to dismiss. First, courts should separate the 
factual and legal elements of a claim, accepting only the well-pled facts as true while disregarding any legal 
conclusions. And second, courts should determine whether the facts alleged, assuming them to be true, give rise to 
a plausible claim for relief.

Civil Procedure > ... > Defenses, Demurrers & Objections > Motions to Dismiss > Failure to State Claim

HN3[ ]  Motions to Dismiss, Failure to State Claim

Generally, on a motion to dismiss, courts must limit their consideration to matters contained within the four corners 
of a complaint, including materials attached thereto. There is, however, an exception that permits the consideration 
of a document that is either integral to or explicitly relied upon in the complaint. In addition, those documents must 
be "undisputedly authentic" and attached as an exhibit to the motion to dismiss if the plaintiff's claims are based on 
that document.

Civil Procedure > ... > Defenses, Demurrers & Objections > Motions to Dismiss > Failure to State Claim

Civil Procedure > ... > Summary Judgment > Motions for Summary Judgment > Notice Requirement

HN4[ ]  Motions to Dismiss, Failure to State Claim

The exception to the principle that a motion to dismiss should be premised on the allegations of the complaint and 
materials attached thereto is a narrow one. Extraneous documents may be considered only when they are 
indisputably authentic. To find otherwise would risk bumping up against Fed. R. Civ. P. 12(d), which provides that 
reliance on material outside the pleadings generally requires a court to treat the motion as one for summary 
judgment under Fed. R. Civ. P. 56. Fed. R. Civ. P. 12(d).

Civil Procedure > ... > Defenses, Demurrers & Objections > Motions to Dismiss > Failure to State Claim

HN5[ ]  Motions to Dismiss, Failure to State Claim

A motion to dismiss measures the allegations set forth in the complaint against the elements of a plaintiff's prima 
facie case. The availability of a potential affirmative defense is not generally cognizable on a motion to dismiss. 
There is an exception, however, where the availability of the affirmative defense is apparent based on the plaintiff's 
own factual allegations.

Bankruptcy Law > Estate Property > Avoidance > Transferee Liabilities & Rights
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HN6[ ]  Avoidance, Transferee Liabilities & Rights

11 U.S.C.S. § 550(a) enables the trustee to recover transfers avoided under 11 U.S.C.S. §§ 547 and 548 from the 
initial transferee of such transfers, the entity for whose benefit such transfers were made, or any subsequent 
transferee. 11 U.S.C.S. § 550(a)(1)-(2). A defense to such recovery is available, however, for parties who act as a 
mere conduit in receiving a transfer solely for another and not for their own benefit. A party that is a "mere conduit" 
is not a transferee from whom the trustee may recover transferred property under § 550.

Bankruptcy Law > Estate Property > Avoidance > Transferee Liabilities & Rights

HN7[ ]  Avoidance, Transferee Liabilities & Rights

In the context of 11 U.S.C.S. § 550, to be a "mere conduit," a defendant must establish that it lacked dominion and 
control over the transfer because the payment simply passed through its hands and it had no power to redirect the 
funds to its own use. Where a transferee is not under any contractual or other obligation to use transferred funds for 
the benefit of third parties, but rather, may use the funds freely, it is not a mere conduit.

Bankruptcy Law > ... > Preferential Transfers > Elements > Benefit of Creditor

HN8[ ]  Elements, Benefit of Creditor

In the context of 11 U.S.C.S. § 550, in examining whether a recipient of funds is a mere conduit, courts examine the 
sequence of payments between the debtor, defendant, and third-party. For example, where the debtor reimburses 
the defendant for the defendant's advance payment to a third-party, but the defendant is not under any obligation to 
use the transfers for the benefit of the claimants' the defendant is the owner of the funds it receives, and thus is not 
a mere conduit.

Bankruptcy Law > Estate Property > Avoidance > Transferee Liabilities & Rights

HN9[ ]  Avoidance, Transferee Liabilities & Rights

In the context of 11 U.S.C.S. § 550, to be a conduit, one cannot be a creditor and receive a payment to satisfy a 
debt—this is the hallmark of a preferential transfer. And that principle remains true even where a debtor imposes an 
obligation on the defendant to pass along funds to a third-party. Instead, a true conduit's obligation to the transferee 
would not arise until the transferor paid the conduit and the amount of the obligation would depend on the amount 
the transferor paid to the conduit.

Counsel:  [*1] For Anthony M. Saccullo A.M. Saccullo Legal, LLC, Attorney (1:22bk10797): Mary E. Augustine, 
Anthony M. Saccullo, A M Saccullo Legal, LLC, Bear, DE.

For Kelley Drye & Warren LLP, Attorney (1:22bk10797): Mary E. Augustine, A M Saccullo Legal, LLC, Bear, DE; 
Mark T Hurford, A.M. Saccullo Legal, LLC, Bear, DE.

For 1985 Marcus RE LLC, c/o Leech Tishman Robinson Brog, PLLC, Creditor (1:22bk10797): Steven B. Eichel, 
Robert M. Sasloff, Leech Tishman Robinson Brog, PLLC, New York, NY; Michael A. Eisenberg, Leech Tishman 
Robinson Brog, PLLC, United States.

For 4X Commerce LLC dba MyFBAPrep, Creditor (1:22bk10797): Byron Z Moldo, Ervin Cohen and Jessup, Beverly 
Hills, CA; Chase A Stone, LEAD ATTORNEY, ERVIN COHEN & JESSUP LPP, Beverly Hills, CA.
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For Amazon.com Services, LLC, Creditor (1:22bk10797): Steven L. Caponi, LEAD ATTORNEY, Matthew B. 
Goeller, K&L Gates LLP, Wilmington, DE; Michael J. Gearin, Brian T. Peterson, LEAD ATTORNEYS, K&L Gates 
LLP, Seattle, WA.

For Ascentium Capital LLC, c/o Clark Hill PLC, Creditor (1:22bk10797): Karen M. Grivner, Clark Hill PLC, 
Wilmington, DE; William C. Price, LEAD ATTORNEY, Clark Hill PLC, Pittsburgh, PA.

For BDG Motor Parkway, LLC, Creditor (1:22bk10797): G. [*2] David Dean, Cole Schotz P.C., Wilmington, DE.

For Bayer Healthcare LLC, Creditor (1:22bk10797): Garvan F. McDaniel, Hogan McDaniel, Wilmington, DE.

For Chubb Companies, Creditor (1:22bk10797): Drew McGehrin, c/o Duane Morris LLP, Philadelphia, PA.

For Church & Dwight, Co. Inc., Creditor (1:22bk10797): Kenneth Listwak, Troutman Pepper, Wilmington, DE.

For Data Sales Co., Inc., c/o Ashby & Geddes, P.A., Creditor (1:22bk10797): James M. Jorissen, LEAD 
ATTORNEY, Taft Stettinius & Hollister LLP, Minneapolis, MN; Benjamin W. Keenan, Ashby & Geddes, Wilmington, 
DE; Gregory A Taylor, LEAD ATTORNEY, Ashby & Geddes, P.A., US; Gregory A. Taylor, Ashby & Geddes, usa.

For De Lage Landen Financial Services, Inc., Creditor (1:22bk10797): Richard Michael Beck, Klehr Harrison Harvey 
Branzburg LLP, Wilmington, DE.

For Flywheel Digital, LLC, c/o Streusand, Landon, Ozburn & Lemmon, Creditor (1:22bk10797): Anh Nguyen, LEAD 
ATTORNEY, c/o Streusand Landon Ozburn & Lemmon LLP, Austin, TX; Sabrina L. Streusand, Streusand, Landon, 
Ozburn & Lemmon, LLP, Austin, TX.

For Gartner, Inc., c/o Shipman & Goodwin LLP, One Constitution Plaza, Creditor (1:22bk10797): Eric S. Goldstein, 
Shipman & Goodwin LLP, Hartford, CT.

For [*3]  Harvill Avenue Associates, LLC, Creditor (1:22bk10797): G. David Dean, Cole Schotz P.C., Wilmington, 
DE.

For Harvill Avenue Associates, LLC and BDG 1516 MP, LLC and 1516 MP, LLC, Creditor (1:22bk10797): Justin R. 
Alberto, Cole Schotz P.C., Wilmington, DE; Sarah A. Carnes, LEAD ATTORNEY, Cole Schotz P.C., New York, NY.

For Johnson & John Consumer Inc., Creditor (1:22bk10797): Kimberly Black, LEAD ATTORNEY, Patterson 
Belknap Webb & Tyler LLP, New York, NY; Joseph H. Huston, Jr., Stevens & Lee, P.C., Wilmington, DE.

For Johnson & Johnson Consumer, Inc., Creditor (1:22bk10797): Kimberly Black, David W Dykhouse, LEAD 
ATTORNEYS, Patterson Belknap Webb & Tyler LLP, New York, NY; Joseph H. Huston, Jr., Stevens & Lee, P.C., 
Wilmington, DE.

For Jonny's Boyz LLC, Creditor (1:22bk10797): Sophia A Perna-Plank, c/o Jaspan Schlesinger LLP, Garden City, 
NY; Steven R. Schlesinger, LEAD ATTORNEY, Jaspan Schlesinger LLP, Garden City, NY.

For KeySpan Gas East Corporation d/b/a National Grid, Creditor (1:22bk10797): William F. Taylor, Jr, Whiteford, 
Taylor & Preston LLC, Wilmington, DE.

For Kingsbridge Holdings, LLC, Creditor (1:22bk10797): R. Karl Hill, Seitz, Van Ogtrop & Green, P.A., Wilmington, 
DE.

For Korber [*4]  Supply Chain US, Inc., Creditor (1:22bk10797): William L. Siegel, Cowles & Thompson, P.C., 
Dallas, TX; Gregory A. Taylor, Ashby & Geddes, usa.

For Maesa Holdings Inc., Maesa, LLC, Creditors: Colin R. Robinson, Pachulski Stang Ziehl & Jones LLP, 
Wilmington, DE.

For McKesson Medical-Surgical, Inc., Creditor (1:22bk10797): Jeffrey Garfinkle, LEAD ATTORNEY, Buchalter, 
Irvine, CA; Jason Custer Powell, LEAD ATTORNEY, The Powell Firm, usa; Thomas Reichert, LEAD ATTORNEY, 
The Powell Firm, LLC, Wilmington, DE.

For McKesson Ventures, LLC, Creditor (1:22bk10797): Jeffrey Garfinkle, Buchalter, Irvine, CA; Jason Custer 
Powell, The Powell Firm, usa; Thomas Reichert, LEAD ATTORNEY, The Powell Firm, LLC, Wilmington, DE.
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For New York State Department Of Taxation And Finance, Bankruptcy Division, Creditor (1:22bk10797): Robert L. 
Cook, Off. of Counsel, NYS Dept. Tax & Finance, Rochester, NY.

For Old National Equipment Finance, a division of Old National Bank, Creditor (1:22bk10797): Brian James Gipson, 
Ashen Law Group, Chicago, IL.

For PSEG Long Island, Creditor (1:22bk10797): William F. Taylor, Jr, Whiteford, Taylor & Preston LLC, Wilmington, 
DE.

For Pacific Shaving Company, c/o Ashby & Geddes, P.A., Creditor [*5]  (1:22bk10797): Ricardo Palacio, Esq, 
Ashby & Geddes, P. A., Wilmington, DE.

For Randstad US, LLC, c/o Mark Duedall, Creditor (1:22bk10797): Mark Iver Duedall, Baker, Donelson, Bearman, 
Caldwell & Berkowitz, PC, Atlanta, GA.

For Raymond Leasing Corporation, Creditor (1:22bk10797): Charles S. Stahl, Jr., Swanson, Martin & Bell, LLP, 
Lisle, IL.

For Russell Reynolds Associates, Inc., Creditor (1:22bk10797): Charles E. Boulbol, Charles E. Boulbol, PC, New 
York, NY.

For State of Michigan Department of Treasury, Creditor (1:22bk10797): Jeanmarie Miller, Michigan Department of 
Attorney General, Detroit, MI.

For TIGI Linea Corp., c/o Stark & Stark, P.C., Creditor (1:22bk10797): Joseph H Lemkin, Stark & Stark, 
Lawrenceville, NJ; John R. Weaver, Jr., usa.

For Tech Finance Co. d/b/a Technology Finance, Creditor (1:22bk10797): David Alexander Darcy, Darcy & 
Devassy, PC, Chicago, IL; R. Karl Hill, Seitz, Van Ogtrop & Green, P.A., Wilmington, DE; C. Randall Woolley, II, 
Darcey Devassy, PC, Chicago, IL.

For Urban Engineers of New York D.P.C., Creditor (1:22bk10797): Kenneth M. Lewis, LEAD ATTORNEY, 
Whiteford, Taylor & Preston LLP, New York, NY; Richard W. Riley, Whiteford, Taylor & Preston LLC, 
Wilmington, [*6]  DE.

For Valley National Bank, Creditor (1:22bk10797): John M. August, LEAD ATTORNEY, Saiber LLC, Florham Park, 
NJ; Jason A. Gibson, The Rosner Law Group LLC, Wilmington, DE.

For Pack Liquidating, LLC, et al., c/o Cooley LLP, fka:Entourage Commerce, LLC, fka:Packable Holdings, LLC, 
Debtor (1:22bk10797): Levi Akkerman, Potter Anderson & Corroon, Wilmington, DE; Mary E. Augustine, A M 
Saccullo Legal, LLC, Bear, DE; Katelin A. Morales, LEAD ATTORNEY, Andrew L. Brown, L. Katherine Good, 
Katelin Ann Morales, James Richard Risener, III, Sameen Rizvi, Christopher M. Samis, Elizabeth R. Schlecker, 
Aaron H. Stulman, Potter Anderson & Corroon LLP, Wilmington, DE; Paul J. Springer, LEAD ATTORNEY, Michael 
Klein, Summer M McKee, Erica Richards, Cooley LLP, New York, NY; Jeremiah P. Ledwidge, COOLEY LLP, New 
York, NY; Seth A. Niederman, Fox Rothschild LLP, Wilmington, DE; Cullen Drescher Speckhart, Cooley LLP, 
Washington, DC.

For 62 Castle Ridge LLC, Interested Party (1:22bk10797): Rachel E. Epstein, LEAD ATTORNEY, QUINN 
EMANUEL URQUHART & SULLIVAN LLP, New York, NY; Kevin Scott Mann, LEAD ATTORNEY, Christopher 
Page Simon, Cross & Simon, LLC, Wilmington, DE; Kate Scherling, James C. Tecce, LEAD ATTORNEYS, [*7]  
Quinn Emanuel Urquhart & Sullivan LLP, New York, NY.

For 710 Holdings LLC, Interested Party (1:22bk10797): Christopher M. Desiderio, Christopher Fong, LEAD 
ATTORNEYS, Nixon Peabody LLP, New York, NY; Kevin Scott Mann, LEAD ATTORNEY, Christopher Page 
Simon, Cross & Simon, LLC, Wilmington, DE; Morgan C. Nighan, LEAD ATTORNEY, Nixon Peabody LLP, Boston, 
MA.

For Access VC Limited, Interested Party (1:22bk10797): Neil B. Glassman, Bayard, P.A., usa; Maria Kotsiras, 
Potter Anderson & Corroon LLP, Wilmington, DE; Evan T. Miller, Saul Ewing LLP, Wilmington, DE; Tara J. 
Schellhorn, LEAD ATTORNEY, Riker Danzig Scherer Hyland & Perretti, Morristown, NJ; Joseph L. Schwartz, LEAD 
ATTORNEY, Riker Danzig LLP, Morristown, NJ.
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For AmerisourceBergen Drug Corporation, Interested Party (1:22bk10797): Morton R. Branzburg, Klehr Harrison 
Harvey Branzburg LLP, Philadelphia, PA; Domenic E. Pacitti, Michael W. Yurkewicz, Klehr Harrison Harvey 
Branzburg LLP, Wilmington, DE.

For Adam Berkowitz, Interested Party (1:22bk10797): Christopher M. Desiderio, Christopher Fong, LEAD 
ATTORNEYS, Nixon Peabody LLP, New York, NY; Kevin Scott Mann, LEAD ATTORNEY, Christopher Page 
Simon, Cross & Simon, LLC, Wilmington, DE; Morgan [*8] C. Nighan, LEAD ATTORNEY, Nixon Peabody LLP, 
Boston, MA.

For CCA Financial, LLC, Interested Party (1:22bk10797): Kevin G. Collins, Barnes & Thornburg LLP, Wilmington, 
DE; James E. Van Horn, LEAD ATTORNEY, Barnes & Thornburg LLP, Washington, DC.

For Data Technologies, Inc., c/o Goe Forsythe & Hodges LLP, United States, Interested Party (1:22bk10797): Marc 
C. Forsythe, Goe Forsythe & Hodges LLP, Irvine, CA.

For Ford Medical, LLC, Interested Party (1:22bk10797): Frederick B. Rosner, LEAD ATTORNEY, Jason A. Gibson, 
The Rosner Law Group LLC, Wilmington, DE; David H. Wander, LEAD ATTORNEY, Tarter Krinsky & Drogin LLP, 
New York, NY.

For Gioia Ventures LLC, Interested Party (1:22bk10797): Christopher M. Desiderio, Christopher Fong, LEAD 
ATTORNEYS, Nixon Peabody LLP, New York, NY; Kevin Scott Mann, LEAD ATTORNEY, Christopher Page 
Simon, Cross & Simon, LLC, Wilmington, DE; Morgan C. Nighan, LEAD ATTORNEY, Nixon Peabody LLP, Boston, 
MA.

For Hilco Merchant Resources, LLC, Interested Party (1:22bk10797): Douglas D. Herrmann, Troutman Pepper 
Hamilton Sanders LLP, Wilmington, DE.

For JFMW Capital LLC, Interested Party (1:22bk10797): Christopher M. Desiderio, Christopher Fong, LEAD 
ATTORNEYS, Nixon Peabody [*9]  LLP, New York, NY; Kevin Scott Mann, LEAD ATTORNEY, Christopher Page 
Simon, Cross & Simon, LLC, Wilmington, DE; Morgan C. Nighan, LEAD ATTORNEY, Nixon Peabody LLP, Boston, 
MA.

For JPMorgan Chase Bank, N.A., as administrative agent, Interested Party (1:22bk10797): Mark D. Collins, LEAD 
ATTORNEY, Zachary I Shapiro, Richards, Layton & Finger, P.A., Wilmington, DE; Julia Frost-Davies, LEAD 
ATTORNEY, GREENBERG TRAURIG, LLP, Boston, MA; Matthew P. Milana, LEAD ATTORNEY, Richards, Layton 
& Finger, Wilmington, DE.

For Kyocera Document Solutions New York Metro, Inc., Cole Schotz P.C., Interested Party (1:22bk10797): Ryan T. 
Jareck, LEAD ATTORNEY, Cole Schotz P.C., Hackensack, NJ; Andrew John Roth-Moore, Cole Schotz P.C., 
Wilmington, DE.

For James Mastronardi, Interested Party (1:22bk10797): Christopher M. Desiderio, Christopher Fong, LEAD 
ATTORNEYS, Nixon Peabody LLP, New York, NY; Kevin Scott Mann, LEAD ATTORNEY, Christopher Page 
Simon, Cross & Simon, LLC, Wilmington, DE; Morgan C. Nighan, LEAD ATTORNEY, Nixon Peabody LLP, Boston, 
MA.

For Mead Johnson & Company, LLC, Interested Party (1:22bk10797): Evan T. Miller, Saul Ewing LLP, Wilmington, 
DE; Tara J. Schellhorn, LEAD ATTORNEY, Riker Danzig [*10]  Scherer Hyland & Perretti, Morristown, NJ; Joseph 
L. Schwartz, LEAD ATTORNEY, Riker Danzig LLP, Morristown, NJ.

For Milend LLC, Interested Party (1:22bk10797): Christopher M. Desiderio, Christopher Fong, LEAD ATTORNEYS, 
Nixon Peabody LLP, New York, NY; Kevin Scott Mann, LEAD ATTORNEY, Christopher Page Simon, Cross & 
Simon, LLC, Wilmington, DE; Morgan C. Nighan, LEAD ATTORNEY, Nixon Peabody LLP, Boston, MA.

For NEC Financial Services, LLC, Interested Party (1:22bk10797): Jason A. Gibson, The Rosner Law Group LLC, 
Wilmington, DE; Clifford A Katz, Platzer, Swergold, Goldberg, Kat, New York, NY.

For Official Committee of Unsecured Creditors, Creditor Committee: Jason Adams, Maeghan J. McLoughlin, Eric R. 
Wilson, LEAD ATTORNEYS, Kelley Drye & Warren LLP, New York, NY; Mary E. Augustine, LEAD ATTORNEY, 
Anthony M. Saccullo, A M Saccullo Legal, LLC, Bear, DE; Richard J. Reding, LEAD ATTORNEY, Nicholas C. 
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Brown, ASK LLP, St. Paul, MN; Mark T Hurford, A.M. Saccullo Legal, LLC, Bear, DE; Edward E. Neiger, ASK LLP, 
New York, NY; Gary D. Underdahl, LEAD ATTORNEY, Ask, LLP, St. Paul, MN; Sean T. Wilson, LEAD 
ATTORNEY, Kelley Drye & Warren LLP, Houston, TX.

For PPJDM LLC, Interested Party (1:22bk10797): [*11]  Christopher M. Desiderio, Christopher Fong, LEAD 
ATTORNEYS, Nixon Peabody LLP, New York, NY; Kevin Scott Mann, LEAD ATTORNEY, Christopher Page 
Simon, Cross & Simon, LLC, Wilmington, DE; Morgan C. Nighan, LEAD ATTORNEY, Nixon Peabody LLP, Boston, 
MA.

For RB Health (US) LLC, Reckitt Benckiser LLC, Interested Partys (1:22bk10797): Neil B. Glassman, Bayard, P.A., 
usa; Maria Kotsiras, Potter Anderson & Corroon LLP, Wilmington, DE; Evan T. Miller, Saul Ewing LLP, Wilmington, 
DE; Tara J. Schellhorn, LEAD ATTORNEY, Riker Danzig Scherer Hyland & Perretti, Morristown, NJ; Joseph L. 
Schwartz, LEAD ATTORNEY, Riker Danzig LLP, Morristown, NJ.

For Scrub Daddy Inc., Interested Party (1:22bk10797): Kenneth Listwak, Troutman Pepper, Wilmington, DE.

For Bradley Tramunti, Interested Party (1:22bk10797): Christopher M. Desiderio, Christopher Fong, LEAD 
ATTORNEYS, Nixon Peabody LLP, New York, NY; Kevin Scott Mann, LEAD ATTORNEY, Christopher Page 
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Opinion
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The debtors in this bankruptcy case operated an e-commerce business as thirdparty sellers of health, beauty, and 
other consumer products on online marketplaces.1 The debtors filed their chapter 11 petitions in August 2022. The 
Committee filed this adversary proceeding seeking to avoid, as preferences and/or as fraudulent conveyances, 
$409,044.05 in payments that the debtors allegedly made to or for the benefit of the defendants in the 90 days 
before the bankruptcy filing.2

One of the defendants, Kepler, has moved to dismiss.3 Kepler's principal argument is that $389,108.09 in payments 
are [*14]  not recoverable as a matter of law because Kepler was not the "initial transferee," as defined by § 550 of 
the Bankruptcy Code, of the transfers in that amount. Instead, Kepler contends that it was a "mere conduit." Kepler 
also contends that the fraudulent conveyance claim fails because the complaint does not assert that the debtors 
received less than reasonably equivalent value in exchange for the transfers. Additionally, Kepler argues that the 
complaint fails to allege facts that would establish that the debtors were insolvent at the date of, or became 
insolvent as a result of, the transfers. Both the Committee and Amazon filed oppositions to Kepler's motion to 
dismiss, arguing that the affirmative defense of a mere conduit is premature at the pleading stage of this case.4

The Court concludes that the complaint, on its face, does not allege Kepler was a mere conduit. The Court will 
accordingly deny the motion to dismiss.

Factual and Procedural Background

Kepler is an e-marketing services provider that licenses and installs Amazon advertising platforms for its customers. 
The complaint alleges that Kepler purchased advertising campaigns from Amazon as an agent of the debtors. 
Amazon would bill Kepler each month [*15]  for the services that Amazon provided to the debtors. Kepler, in turn, 
billed the debtors for the amount of Amazon's invoices, plus a fee for Kepler's services. The complaint further 
alleges that Kepler would then pay the Amazon invoices after it received payment from the debtors.

Jurisdiction

The Committee asserted claims to avoid and recover preferential transfers and fraudulent conveyances. These 
claims arise under the Bankruptcy Code (§§ 547, 548, and 550) and are thus within the district court's "arising 
under" jurisdiction as set out in 11 U.S.C. § 1334(b). These cases have been referred to this Court under 28 U.S.C. 
§ 157(a) and the February 29, 2012 Standing Order of Reference of the United States District Court for the District 
of Delaware.

Analysis

At the motion to dismiss stage, the Court must determine whether the complaint's factual allegations, along with any 
attached exhibits, are sufficient to state the claims alleged. HN1[ ] The Federal Rules of Civil Procedure require 
only a "short plain statement of the claim showing that the pleader is entitled to relief."5 Rule 9 requires particularity 

1 Packable Holdings LLC and its affiliated debtors are referred to as the "debtors."

2 The Official Committee of Unsecured Creditors, the plaintiff in this action, is referred to as the "Committee."

3 Defendant Kepler Group, LLC is referred to as "Kepler."

4 See D.I. 31, 32, & 36.

5 Fed. R. Civ. P. 8(a)(2), made applicable by Fed. R. Bankr. P. 7008.
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when the plaintiff alleges fraud or mistake, but intent and knowledge may be alleged generally.6 The purpose is to 
place defendants fairly on notice of the conduct [*16]  alleged to give rise to the cause of action at issue.7

HN2[ ] The Third Circuit has set forth a two-step analysis to evaluate a motion to dismiss. First, courts should 
separate the factual and legal elements of a claim, accepting only the well-pled facts as true while disregarding any 
legal conclusions. And second, courts should determine whether the facts alleged, assuming them to be true, give 
rise to a plausible claim for relief.8

HN3[ ] Generally, on a motion to dismiss, courts must limit their consideration to matters contained within the four 
corners of a complaint, including materials attached thereto.9 There is, however, an exception that permits the 
consideration of a document that is either integral to or explicitly relied upon in the complaint.10 In addition, those 
documents must be "undisputedly authentic" and attached as an exhibit to the motion to dismiss if the plaintiff's 
claims are based on that document.11

Kepler appended to its motion to dismiss a declaration signed by its counsel that purported to authenticate certain 
documents that were not attached to the complaint.12 The Committee responds by objecting to that declaration, 
observing that it is not clear from the declaration that [*17]  the declarant has personal knowledge of the 
documents.13 While the Committee's objection does not expressly challenge the authenticity of the documents, the 
point of the objection is that the attached documents themselves raise questions (including, perhaps, questions of 
authenticity) that the Committee has not had the opportunity to explore. HN4[ ] The exception to the principle that 
a motion to dismiss should be premised on the allegations of the complaint and materials attached thereto, 
recognized in White Consolidated Industries, is a narrow one. Extraneous documents may be considered only when 
they are indisputably authentic. To find otherwise would risk bumping up against Rule 12(d), which provides that 
reliance on material outside the pleadings generally requires a court to treat the motion as one for summary 
judgment under Rule 56.14 The Court will accordingly limit its consideration to the matters set forth in the complaint 
itself.

I. The complaint does not on its face plead facts that establish the affirmative defense of mere conduit.

Kepler argues that this complaint should be dismissed on the grounds that it is a mere conduit, not an initial 
transferee. HN5[ ] As this Court addressed in In re Art Institute [*18]  of Philadelphia, "a motion to dismiss 

6 Fed. R. Civ. P. 9(b), made applicable by Fed. R. Bankr. P. 7009.

7 In re Fruehauf Trailer Corp., 250 B.R. 168, 198 (D. Del. 2000).

8 Fowler v. UPMC Shadyside, 578 F.3d 203, 210-211 (3d Cir. 2009) (giving effect to Ashcroft v. Iqbal, 556 U.S. 662, 129 S. Ct. 
1937, 173 L. Ed. 2d 868 (2009) and Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 127 S. Ct. 1955, 167 L. Ed. 2d 929 (2007)).

9 See Pension Ben. Guar. Corp. v. White Consol. Indus., 998 F.2d 1192, 1196-97 (3d Cir. 1993). Note that under Federal Rule of 
Civil Procedure 10(c), a "copy of a written instrument that is an exhibit to a pleading is a part of the pleading for all purposes." 
Fed. R. Civ. P. 10(c).

10 See Angstadt v. Midd-West School Dist., 377 F.3d 338, 342 (3d Cir. 2004); In re Start Man Furniture, LLC, No. 22-50317, 
2023 Bankr. LEXIS 797, 2023 WL 2717662 (Bankr. D. Del. Mar. 30, 2023).

11 Pension Ben., 998 F. 2d at 1196.

12 D.I. 22.

13 D.I. 32 at 6.

14 Fed. R. Civ. P. 12(d). Note that in addition, Amazon contends in its opposition that the materials cited are not expressly relied 
on in the complaint. See D.I. 36 at 6-7.
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measures the allegations set forth in the complaint against the elements of a plaintiff's prima facie case. The 
availability of a potential affirmative defense is not generally cognizable on a motion to dismiss."15 There is an 
exception, however, where the availability of the affirmative defense is apparent based on the plaintiff's own factual 
allegations.16

HN6[ ] Section 550(a) enables the trustee to recover transfers avoided under §§ 547 and 548 from the initial 
transferee of such transfers, the entity for whose benefit such transfers were made, or any subsequent transferee.17 
A defense to such recovery is available, however, for "parties who act as a mere conduit in receiving a transfer 
solely for another and not for their own benefit."18 A party that is a "mere conduit" is not a transferee from whom the 
trustee may recover transferred property under § 550.19

HN7[ ] "To be a 'mere conduit,' a defendant must establish that it lacked dominion and control over the transfer 
because the payment simply passed through its hands and it had no power to redirect the funds to its own use."20 
"Where a transferee is 'not under any contractual or other obligation to use [transferred funds] for the benefit [*19]  
of [third parties,]' but rather, may use the funds freely, it is not a 'mere conduit.'"21

HN8[ ] In examining whether a recipient of funds is a mere conduit, courts examine the sequence of payments 
between the debtor, defendant, and third-party. For example, "where the debtor reimburses the defendant for the 
defendant's advance payment to a third-party," but the "defendant is 'not under any obligation to use the transfers 
for the benefit of the claimants'" the defendant is the "owner" of the funds it receives, and thus is not a mere 
conduit.22

HN9[ ] "Courts have made it clear that to be a conduit, one cannot be a creditor and receive a payment to satisfy 
a debt—this is the 'hallmark' of a preferential transfer."23 And that principle "remains true even where a debtor 
imposes an obligation on the defendant to pass along funds to a third-party."24 Instead, "a true conduit's obligation 
to the transferee would not arise until the transferor paid the conduit and the amount of the obligation would depend 
on the amount the transferor paid to the conduit."25

Kepler argues that the sequence of payments between itself, the debtors, and Amazon shows that it was a mere 
conduit of the funds. Kepler contends that unlike scenarios [*20]  in which the debtor reimburses a defendant for an 
advanced payment, Kepler's obligation to pay Amazon did not arise unless and until the debtors paid Kepler the 
amounts owed to Amazon. Kepler further argues that its obligation to Amazon depended on the amount it received 

15 No. 20-50627, 2022 Bankr. LEXIS 68, 2022 WL 18401591, at *7 (Bankr. D. Del. Jan. 12, 2022).

16 See id.

17 11 U.S.C. § 550(a)(1)-(2).

18 In re CVEO Corp., 327 B.R. 210, 216 (Bankr. D. Del. 2005).

19 In re FBI Wind Down, Inc., 614 B.R. 460, 500 (Bankr. D. Del. 2020).

20 In re Lenox Healthcare, Inc., 343 B.R. 96, 103 (Bankr. D. Del. 2006) (internal quotation and citations omitted).

21 Id. at 104 (quoting In re 360networks (USA) Inc., 338 B.R. 194, 202 (Bankr. S.D.N.Y. 2005)).

22 FBI Wind Down, Inc., 614 B.R. at 501 (quoting Lenox Healthcare, 343 B.R. at 104).

23 Lenox Healthcare, 343 B.R. at 105 (citing 360networks, 338 B.R. at 202).

24 FBI Wind Down, Inc., 614 B.R. at 501 (citing In re Lambertson Truex, LLC, 458 B.R. 155 (Bankr. D. Del. 2011)).

25 Lambertson, 458 B.R. at 160 (citations omitted).
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from the debtors. In support of those propositions, however, Kepler relies on the Amazon ad agreements and the 
advertising service agreement with the debtors, both of which were attached to the declarations.

In response to Kepler's motion to dismiss, the Committee contends that Kepler's status as a mere conduit requires 
a fact-intensive analysis regarding the extent of Kepler's dominion and control over the transfers. And that analysis 
includes an examination of the manner in which Kepler received and held the transfers, the bank accounts in which 
the funds were deposited, and Kepler's rights and uses of those accounts. The Committee argues that it is not 
obligated to disprove the affirmative defense of "mere conduit" at the pleadings stage of this litigation and that it has 
not yet had the opportunity to obtain the necessary discovery to address the defense. The Committee argues that 
even if the Court were to consider [*21]  the exhibits attached to Kepler's declaration, those documents show that 
the payments came from a Kepler general operating account that commingled the transferred funds with non-debtor 
receipts.

Amazon's opposition to Kepler's motion to dismiss also asserts that the transferred funds were commingled in 
Kepler's bank account, illustrating its dominion and control over the transfers. Amazon argues that there is no 
evidence that Kepler used the same funds that it received from the debtors to pay Amazon because Kepler 
deposited the funds into a general operating account that it used to pay Amazon. That bank account was allegedly 
controlled by Kepler and was in Kepler's own name. Amazon further contends that Kepler had both the discretion to 
decide how much to pay Amazon and when to pay Amazon. Both Amazon and the Committee point to caselaw that 
holds that a vendor is not a "mere conduit" where it accepts payments into its general operating account, thereby 
commingling the fund received with its other funds, even if the vendor transfers a portion of the funds to a third-
party.

In In re U.S. Interactive, Inc., the defendant was a travel agency that forwarded the debtors' transferred funds [*22]  
to hotels and airlines on behalf of the debtors.26 The court held that the defendant retained dominion and control 
over the transferred funds because the money went into a general operating account from which a variety of parties 
could be paid.27 The court reasoned that the defendant had "the power to decide who to pay with the funds 
received from the Debtors, including the Defendant's own creditors."28 Because the defendant had the ability to 
decide who to pay, it was not a mere conduit.

Additionally, in In re AES Thames, the defendant argued it was acting as an agent and mere conduit when 
accepting payments from the debtor for third-parties.29 The court focused on the following facts in determining that 
the defendant exercised dominion and control over the transferred funds: (1) the defendant's "bank account was 
maintained solely in its name"; (2) it "deposited funds into its account from sources other than the Debtor"; and (3) 
the defendant had no obligation to "segregate funds, hold funds in escrow or hold funds in trust that it received from 
the Debtor for the benefit of any third parties."30 There, the court found that the defendant was "free to do what it 
pleased with the proceeds" [*23]  from the debtor, despite the fact that the defendant "chose to pay a portion of the 
proceeds to [third-parties]."31

Here, the complaint does not allege facts that would establish that Kepler was a mere conduit. And even if the Court 
were to consider the attached documents, those documents on their face establish only that Kepler's obligation to 

26 321 B.R. 388, 396 (Bankr. D. Del. 2005).

27 Id.

28 Id.

29 In re AES Thames, LLC, No. 13-50406-KJC, 2016 Bankr. LEXIS 4731, 2016 WL 11595116, at *5 (Bankr. D. Del. Oct. 28, 
2016).

30 Id.

31 Id.
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pay Amazon did not arise until the debtors paid Kepler amounts owed to Amazon. That is not by itself sufficient to 
establish the defense. Evidence may still be presented establishing that the transferred funds went to a general 
Kepler bank operating account where such funds were commingled with non-debtor funds. Under the case law, that 
would suggest that Kepler was not a mere conduit.

Accordingly, the Court is satisfied that this is not one of those cases in which the complaint itself operates to plead 
the plaintiff out of court by alleging facts that show the availability of an affirmative defense. The Court will deny the 
motion to dismiss.

II. The complaint adequately alleges, in the alternative to its preference claim, a claim for fraudulent 
conveyance under § 548.

Kepler argues that the fraudulent conveyance claim fails because the complaint [*24]  does not assert that the 
debtors received less than reasonably equivalent value in exchange for the transfers. Kepler also contends that the 
complaint fails to show that the debtors were insolvent at the time of, or became insolvent as a result of, the 
transfers at issue. In response, the Committee argues that the complaint asserts the fraudulent conveyance claim 
as an alternative theory to the preference claim. The Committee contends that the fraudulent conveyance claim 
operates to preserve the Committee's ability to pursue a fraudulent conveyance theory if it were to turn out that, 
contrary to the allegations in their preference count, one or more transfers were not made on account of antecedent 
debt (since the satisfaction of a valid debt would constitute reasonably equivalent value).

The complaint does generally allege that the debtors were insolvent, had insufficient liquidity to funds their 
operations, and were incurring debts beyond their availability to pay at the time of the transfers. The complaint 
incorporates by reference the declaration of Brian Teets in support of the chapter 11 petitions and first day motions 
that sets forth such facts.32

Kepler is likely correct that a [*25]  transaction cannot give rise to both claims for preference and constructive 
fraudulent conveyance. The element of a preference that the payment be in satisfaction of an antecedent debt 
would likely by itself establish reasonably equivalent value, and thus defeat a claim for constructive fraudulent 
conveyance. But the Committee is right that it is entitled to assert those claims in the alternative. The motion to 
dismiss the fraudulent conveyance claim will therefore also be denied.

Conclusion

For the reasons set forth above, the Court will deny Kepler's motion to dismiss. The Court will issue a separate 
order so providing.

Dated: October 4, 2024

/s/ Craig T. Goldblatt

CRAIG T. GOLDBLATT

UNITED STATES BANKRUPTCY JUDGE

ORDER DENYING MOTION TO DISMISS

This matter, having come before the Court on Defendant Kepler Group LLC's Motion to Dismiss the Amended 
Complaint (the "Motion"), and

32 Main Case D.I. 13.
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Upon consideration of the parties' submissions and for the reasons stated in the letter opinion filed concurrently 
herewith,

IT IS HEREBY ORDERED that the Motion is DENIED.

Dated: October 4, 2024

/s/ Craig T. Goldblatt

CRAIG T. GOLDBLATT

UNITED STATES BANKRUPTCY JUDGE

End of Document
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